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These policy briefs are designed to explore
specific issues through the protective lens of
the child's right to identity as established in
Articles 7 and 8 of the Convention of the Rights 
of the Child (i.e. birth registration, name, 
nationality and family relations).

In their concise format, these policy briefs
seek to complement the existing work
of other stakeholders and where possible,
reference is made to their work, with a view
of facilitating a holistic approach to protecting
children's rights. As such, the policy briefs
do not purport to provide a comprehensive
analysis of all children's rights at stake, such
as non-discrimination, right to survival and
development, health, education and other rights.
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POLICY BRIEF 3

Protecting the child's right to identity 
in parental child abduction cases 

Abstract

This policy brief addresses the 
need of protecting the child's 
right to identity, including family 
relations, in cases of parental 
child abduction under the 
Convention of 25 October 1980 on 
the Civil Aspects of International 
Child Abduction (HCCH 1980 Child 
Abduction Convention).

The first section of the policy brief 
provides a short overview of the 
nature of parental child abduction 
proceedings and the relevance 
of considering the child's identity 
during these proceedings. The HCCH 
1980 Child Abduction Convention 
preserves the child's identity by 
maintaining that it is in the best 
interests of the abducted child to 
be promptly returned to his or her 
habitual residence. This ensures 
that the child will maintain contact 
with the left-behind parent, siblings 
and other extended family. The 
instrument, however, also envisages 
that in some, well-defined situations, 
it will not be in the best interests 
of that child to be returned to his 
or her habitual residence. When 
‘exceptions’ to prompt return are 
raised, the court in the requested 
State is encouraged to take into 

account a number of issues, including 
those related to the child's identity. 
To this end, Section 2 highlights the 
importance of maintaining personal 
relations with both parents, siblings 
and extended family, to the extent 
possible, regardless of whether 
the child is returned to his or her 
(previous) habitual residence, or the 
child remains in the requested State. 
Discontinued contact with either 
parent can cause the child to lose 
part of his or her identity. Given the 
importance of preserving the child's 
identity and States Parties’ obligations 
under Articles 3, 7, 8, 9 and 12 of the 
Convention on the Rights of the 
Child (CRC), the last part of Section 2 
suggests a more individual approach 
in parental child abduction cases 
when exceptions to prompt return are 
raised, which takes into account the 
importance of preserving and restoring 
the child's identity. Section 3 provides 
recommendations to this end.
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Introduction

The purpose of this policy brief 
is to explore the phenomenon of 
parental child abduction through 
the lens of the child's right to 
identity. Preserving the child's 
identity in these situations is an 
additional protective safeguard, 
that has received little attention. 
The policy brief does not intend 
to provide a comprehensive 
overview of all issues that might 
arise in a case of parental child 
abduction, which are well-covered 
in other publications.1

Parental child abduction refers to a 
situation where one parent takes his 
or her child to, or wrongfully retains 
him or her in, another jurisdiction, in 
breach of custody rights of the other 
parent.2 The most recent available 
statistics estimate that, in 2015, there 
were a total of 2,730 applications, 
comprising 2,335 return and 395 
access applications made to Central 
Authorities under the HCCH 1980 Child 
Abduction Convention.3

In these situations, the preservation 
of a child's right to identity, including 
nationality, name and family relations, 
guaranteed by Article 8(1) of the CRC, 
is at stake. In particular, the family 
relations aspect of identity is at risk 
of being lost in situations where the 
child is taken across borders and 
loses contact with the left-behind 
parent and extended family4. This 
also has implications for ‘the right [of 
the child] to know and be cared for 
by his or her parents’, guaranteed by 
Article 7(1) of the CRC. The State has 
also has specific obligations when a 
child is separated from one of his or 
her parents, to ensure that he or she 
‘maintain personal relations and direct 
contact with both parents on a regular 
basis, except if it is contrary to the 
child's best interests’ (Art. 9(3) CRC). 
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Parental child abduction may be 
problematic from the perspective of 
preserving the child's identity because, 
even in cases where the child is 
returned to his or her place of habitual 
residence, in attempting to restore 
the status quo ante, there is a risk that 
the child might lose contact with the 
taking parent and by extension, his 
or her extended family and culture, 
which again is contrary to Articles 7(1), 
8(1) and 9(3) of the CRC. In all parental 
child abduction proceedings, the 
retention of meaningful contact with 
both parents should be, in principle, 
prioritised.

This policy brief addresses the 
importance of considering the child's 
right to identity, in particular in respect 
of family relations, in cases of parental 
child abduction. In doing so, Section 1 
provides an overview of parental child 
abduction proceedings. Section 2 
discusses the effect of parental 
child abduction on a child's identity. 
Section 3 provides recommendations 
on how to preserve and restore a 
child's identity in cases of parental 
child abduction.



8

To address the phenomenon of 
parental child abduction, the Hague 
Conference on Private International 
Law (HCCH) adopted the HCCH 1980 
Child Abduction Convention. There 
are now 101 Contracting States to the 
Convention globally.5 Although the 
HCCH 1980 Child Abduction Convention 
also covers cases where the taking-
person is not the parent of the child, 
the present policy brief only focuses 
on child abduction by a parent.

The objectives of the HCCH 1980 Child 
Abduction Convention are ‘to secure the 
prompt return of children wrongfully removed 
to or retained in any Contracting state’6 
and ‘to ensure that rights of custody and of 
access […] are […] respected’.7 In this way, 
the HCCH 1980 Child Abduction Convention 
also seeks to ensure the continuity in the 
child's upbringing, in particular, to preserve 
family relations8. The HCCH 1980 Child 
Abduction Convention in general takes the 
position that it is not in the interest of the 
child to be removed from his or her habitual 
residence without sufficient guarantees for 
his or her stability in the new environment.9 
Such reasoning goes to the heart of the 
preservation of the child's identity in terms 
of continuity, for example, in the child's 
existing family relations, community, 
culture, language, etc. The HCCH 1980 

Child Abduction Convention 
seeks to prevent parents 
from unilaterally changing 
the habitual residence, and 
arguably their child's identity, 
even if indirectly to gain 
an advantage in custody 
proceedings.

To implement these objectives, 
the Contracting Parties to the 
HCCH 1980 Child Abduction 
Convention are required to 
‘use the most expeditious 
procedures available’.10 The 
requirement for prompt return 
seeks to ensure that the 
taking parent does not benefit 
from unilaterally altering the 
habitual residence of the child 
in breach of the custody rights 
of the other parent and allows 
the child to have contact with 
both parents. 

8

SECTION 1

Overview

1.1 PARENTAL CHILD ABDUCTION PROCEEDINGS
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The HCCH 1980 Child Abduction 
Convention assumes that prompt 
return is in the best interests of 
children generally and that the judge 
of the place of habitual residence 
of the child is best placed to decide 
on the general custody dispute. In 
this respect, the HCCH 1980 Child 
Abduction Convention with its prompt 
return mechanism protects abducted 
children from the harmful effects of 
parental child abduction. In particular, 
it arguably preserves and protects 
the identity rights of children, by 
preventing parental child abduction. 
Because abduction is not in the best 
interests of children collectively, 
such action must be discouraged. 
Discouraging such action means 
assuring parents that abducted 
children will be returned expeditiously.11 

It equally ensures that the child will 
be returned to the country of his 
or her habitual residence as soon 
as practically possible, to ensure 
minimum disturbance and to avoid 
situations where the child settles in his 
or her new environment. It could be 
argued that one of the “unexpected 
consequences” of the prompt return 
mechanism is that it indirectly 
preserves the child's identity, including 
family relations with the left-behind 
parent and siblings, because there 
is an understanding that the child's 
identity rights are best protected in his 
or her place of habitual residence.

The strong assumption in favour 
of prompt return and the strict 
interpretation of the exceptions 
(addressed below), serve to strengthen 
the deterrent effect of the prompt 
return mechanism. Schuz explains 
that by not examining the welfare of 
the abducted child, the HCCH 1980 
Child Abduction Convention reduces 
the chance that she or he will be 
abducted.12 This shows parents that if 
they unilaterally remove or retain their 
child in another jurisdiction, the child 
will be returned promptly.
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1.2 EXCEPTIONS TO PROMPT RETURN

Given the best interests of children 
generally, the HCCH 1980 Child 
Abduction Convention tries to provide 
a uniform solution for all cases of 
parental child abduction, namely 
prompt return of the abducted 
child. This, however, may limit the 
efficacy of the instrument, because 
it provides only one rule to address 
a large spectrum of situations. 
Different approaches might be 
needed for example, in cases where 
the abducting parent is the sole carer 
of the child before abduction; where 
the parents were still living together 
before the abduction and sharing 
equal parental responsibilities; and 
where the abducting parent had only 
limited contact with the child before 
the abduction. In addition, a situation 
where the taking parent takes the 
child to a familiar place (e.g. where the 
child has extended family or may have 
strong ties to  this country) may be 
considered differently from a situation 
where the taking parent goes into 
hiding with the child. A situation where 
the child was subjected to abuse or 
violence (or witnessed such situations) 
may also require a different approach.

Given such complex realities, the 
drafters of the HCCH 1980 Child 
Abduction Convention envisaged 
that return might not be in the best 
interests of all children, and therefore 
included some limited exceptions to 
the requirement of prompt return, 
three of particular relevance to the 
child's identity.13 The benefit of these 
exceptions is that the judge can focus 
on the individual child and determine 
whether a return to his or her place 
of habitual residence is in the best 
interests of that child. The policy brief 
discusses these exceptions in more 
detail than the general rule which in 
principle, should apply to most cases 
(Section 1.1). This is because it is only 
in this situation in principle, that the 
courts explore individual identity issues 
of the child.
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1.2.1 Settlement exception
The first exception is the so-called 
‘settlement exception’, which applies 
only where the return proceedings 
commenced more than a year after 
the child was wrongfully removed or 
retained and the child has settled in 
his or her new environment (Art. 12). 
In these circumstances, it has to be 
proven that the child has already 
integrated into the new environment, 
and it is not in his or her best interests 
to be returned to his or her previous 
State of habitual residence. However, 
in deciding whether the child is settled, 
domestic courts take into account 
whether the taking parent concealed 
the identity and the location of the 
child and had gone into hiding to 
circumvent the return procedure.14 In 
determining whether the child has 
settled in the new environment, the 
judge may consider if the child was 
interacting with family members; 
attending school; has found friends 
that he/she has become attached to; 
or that the child is part of any social 
group.15 These factors are relevant for 
the child's (new) identity, because of 
the (newly) formed family and social 
relations, which will be disturbed if the 
child is returned to his or her previous 

habitual residence. It would be more 
difficult to establish this exception in 
cases of older children who, might 
have strong links and roots back in 
their State of habitual residence. In 
this case, the child's identity should be 
preserved by ensuring that the contact 
with the left-behind parent will be 
maintained unless it is not in his or her 
best interests. 

1.2.2 Grave risk exception
Another exception to the requirement 
of prompt return that is relevant for the 
child's identity is the so-called ‘grave 
risk exception’, namely that there is 
a grave risk that the child's return 
would expose him or her to physical or 
psychological harm or otherwise place 
the child in an intolerable situation 
(Art. 13b)). Recently, the HCCH 
published a Guide to Good Practice, 
focused on the proper application of 
this exception.16 The Guide provides 
examples of situations that might 
constitute a grave risk. Situations that 
are linked to a child's identity could 
arguably fall into two main groups – 
when the child is separated from the 
taking parent and when the child is 
separated from sibling(s).
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Child separated from 
the taking parent
Because the exceptions to prompt 
return are to be interpreted 
restrictively,17 the grave risk exception 
is only rarely upheld in cases where the 
taking parent is unable or unwilling 
to return to the State of habitual 
residence with the child.18 

In these cases, the court considers 
the effect of the separation on the 
child and whether there should be 
protective measures19 put in place to 
address the grave risk. Such measures 
could include a request to the State 
of habitual residence to assure that 
it will not pursue criminal or other 
proceedings, or at least not arrest the 
taking parent.20 

If the taking parent can return to the 
place of habitual residence with the 
child, the court would be inclined to 
order the return of the child, because 
it is assumed that the child will then 
have both parents (in the same 
State) and hence be able to maintain 
relations.21 

Separation of the child from sibling(s)
If the child is returned to his or her 
place of habitual residence, separation 
of the child from (step)-sibling(s) 
may occur in cases where the taking 
parent has formed a new family (e.g. 
he or she has a child from another 
relationship) after the abduction, 
but also when, in respect of one of 
the siblings, the child's objection’s 
exception (addressed below) has been 
established or when the HCCH 1980 
Child Abduction Convention does not 
apply to the other sibling(s).22 

In these situations, because the 
emphasis is on not allowing the taking 
parent to benefit from the situation 
he or she created, the separation 
of siblings does not usually result in 
a grave risk of harm determination 
for the other child(ren).23 The courts, 
however, could require contact 
between the siblings, face-to-face or 
by other means.24 
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1.2.3 Child's objections to return 
The final exception to prompt return 
that is relevant for a child's identity 
is the so-called “child's objections 
exception”, where the child objects to 
being returned and has attained an 
age and degree of maturity at which it 
is appropriate to take account of his or 
her views (Art. 13).

The term ‘objects’ has been given a 
restrictive interpretation.25 As such, 
expressing a mere preference to live 
with one or another parent is not 
enough to constitute an ‘objection’ 
within the meaning of the HCCH 
1980 Child Abduction Convention.26 
The child must be objecting to going 
back to his or her country of habitual 
residence rather than to the other 
parent. An objection is understood as 
‘a feeling beyond ordinary wishes’,27 
which maintains the distinction 
between the summary return 
proceedings and the substantive 
custody hearing.28 

Listening to children can be relevant to 
addressing identity issues, for example, 
the value the child places on having 
meaningful and regular contact with 
either parent, siblings, extended family, 
practising religion, or taking part in 
cultural activities. In addition, the child 
can express a preference to continue 
living in the requested State because 
he or she is part of a community (has 
been accepted in a community), which 
may not be present in the State of 
his or her habitual residence. Such 
preference might indicate that the 
child feels he or she (finally) belongs 
somewhere, particularly important for 
minority groups. Failure to consider this 
can have implications for the child's 
mental health, which can likewise 
become relevant for the grave risk 
exception, discussed above.
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In addition, as per Article 12 of the 
CRC, it follows that older children, 
in accordance with their evolving 
capacities, should be able to decide 
which family relations they want to 
preserve in cases of parental child 
abduction. It follows that when the 
child's objection to return is raised, 
issues of identity, including preference 
with which parent the child wants 
to live, should be a relevant factor. It 
should be emphasised that Article 12 
of the CRC is a right of the child, not 
an obligation. The child should not be 
forced to express his or her opinion or 
to “choose” a side in the conflict. Good 
practice in this respect is to appoint 
a separate child representative for 
the return procedure and/or a family 
mediator for supporting all parties, 
regardless of the age of the child. 
By doing so, the child's voice and 
perspective would be presented to 
the judge from the beginning of the 
proceedings.

However, even if one of the exceptions 
has been established, the judge 
in the requested State still has the 
discretion29 to order the return of 
the child to uphold the objectives 
of the HCCH 1980 Child Abduction 
Convention. 

The HCCH 1980 Child Abduction 
Convention is a procedural mechanism 
only, meaning that the decision of 
the court of the requested State is not 
determinative of any custody issue.30 
As such, the proceedings are only of a 
summary nature. Thus, there is no full 
hearing of all of the circumstances in 
the case, as would occur in custody 
proceedings.
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Maintaining relations with both parents 
is part of protecting the identity of the 
child. If the child does not have contact 
with both parents and his or her 
extended family, the child loses part 
of his or her identity.

For example, the child may forget the 
language of the parent with whom he 
or she is not in contact anymore, which 
means that the child would also be unable 
to communicate with extended family 
members, such as grandparents, cousins, 
aunts and uncles. In addition, the child 
might be unable to practise a given religion, 
participate in cultural activities and customs, 
all of which were once part of his or her 
identity. Because of this, issues of the child's 
identity should be central to any return or 
non-return decision. This is despite return 
proceedings only being of a summary nature 
because Article 3(1) of the CRC is explicit that 
the best interests of the child are a primary 
consideration in all decisions concerning him 
or her. The decision of whether a child should 
be returned to his or her State of habitual 
residence is indeed a decision that concerns 
that child and has implications on his or 
her identity.

Parental child abduction, 
especially in cases of parental 
alienation and concealment, 
can harm the abducted 
child's sense of identity and 
belonging. Indeed, it is argued 
that the abduction identity 
may, over time, become the 
child's primary identity.31 
Because of this, all efforts 
should be taken to preserve 
and restore a child's identity, 
particularly his or her family 
relations and right to know 
and be cared for by both 
parents, by focusing on the 
following aspects.

SECTION 2 

The effect of parental child abduction 
on the child's identity rights
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2.1 Preservation of identity

In cases of parental child abduction, 
identity issues arise both in cases 
when the child is returned to his or 
her habitual residence and in cases 
where the court does not order the 
child to return. When considering the 
narrow exceptions to prompt return, 
it is therefore important, to consider 
whether the child will be able to 
maintain meaningful contact with 
both parents, including extended 
family and community, which is crucial 
for preserving the identity, including 
the cultural and linguistic connections, 
of that particular child. 

As mentioned earlier, continuity in 
the habitual residence of the child 
in many ways preserves the child's 
identity. However, although courts are 
very critical in situations where the 
taking parent has gone into hiding 
and tries to rely on this to establish 
one of the defences to prompt return32, 
courts might not consider whether the 
return order will preserve the child's 
identity, including family relations with 
the taking parent. Similarly, when an 
exception to prompt return has been 
established and the child remains in 
the requested State, courts might not 
consider the effect of this order on the 
child's relations with the left-behind 
parent. Such considerations are left to 
the court, which determines issues of 
custody and should be at the heart of 
preserving the child's identity by the 
court deciding the custody issues. 
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2.2 Improper modification and falsification of child's identity

Interviews with some people, who have 
been abducted as children, reveal 
that during the period of abduction, 
their identity was changed, as a 
result of which they have suffered 
an identity crisis.33 Further, it is not 
uncommon in cases of parental 
child abduction for the taking parent 
to change the identity of the child, 
including his or her name, and to go 
into hiding.34 Research has found that 
abducting parents sometimes change 
their children's names, identities 
and appearances.35 Interviewees 
reported that they had to lie at 
school about their reasons for being 
unable to provide proper records, 
whereas sometimes such records had 
been falsified.36

Parental alienation is a form of 
modifying a child's identity, which can 
lead to the deprivation of essential 
elements of it. High-conflict divorce 
and separation can lead to parental 
alienation, which has a devastating 
impact on the child's relations with 
the rejected parent. This in turn means 
that the child loses part of his or her 
identity alongside the contact with 
the rejected parent, extended family 
and culture. Parental alienation is 
considered a form of psychological 
child abuse, because children 
subjected to it, lose the sense of their 
own identity.37 
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2.3 Restoration of identity

Following a parental child abduction, 
the child's right to identity, including 
family relations with both parents, 
should be restored, regardless of 
whether the child is returned to the 
State of habitual residence or remains 
in the requested State. This is because 
the child has the right to maintain 
personal relations and direct contact 
with both parents (Arts. 9(3) and 
10(2) CRC). Such contact should be 
restricted only in cases when contact 
with either parent is not in the best 
interests of the child (Art. 9(1) CRC).

Because of this, in line with the 
Committee on the Rights of the 
Child's Concluding Observations 
that countries should not criminalise 
international parental child 
abduction38, domestic courts should 
ensure that when adjudicating custody 
matters, the taking parent is not being 
punished for his or her actions. Such 
punishment in practice hurts the child 
and deprives him or her of his or her 
right to maintain contact with both 

parents when this is in his or her best 
interests. Not having contact with both 
parents has also an adverse effect on 
the child's identity, even more so for 
children being born to parents from 
different countries. 

In cases of parental alienation, 
psycho-educational and family 
therapy programmes may help 
children to rebuild the lost relationship 
with the alienated parent and restore 
their lost identity. Research shows that 
such programmes mitigate parental 
alienation in high-conflict cases.39 
Regardless of whether the child is 
returned to his or her State of habitual 
residence or remains in the requested 
State, the State has an obligation, 
under Article 8 of the CRC, to work with 
families and children to restore missing 
elements of the child's family relations. 
Cultural and linguistic identity are 
equally important considerations. 
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2.4 Importance of a (more) individual approach when 
there are indications that an exception could apply

Article 3(1) of the CRC requires that 
‘[i]n all actions concerning children 
[…] the best interests of the child 
shall be a primary consideration’. 
The Committee on the Rights of the 
Child has highlighted elements to 
be considered when assessing and 
determining the child's best interests, 
which include, among others, the 
determination of the child's views,40 
identity,41 preservation of the family 
environment and maintaining 
relations,42 care, protection and safety 
of the child,43 health44 and education.45 
All of these can be relevant in parental 
child abduction cases and have 
implications for the child's identity 
and ability to maintain contact with 
both parents and extended family 
members, both in situations when the 
child is returned and when the child 
remains in the requested State.

Given the relevance of identity rights in 
parental child abduction proceedings, 
it is suggested that identity should 
be one of the primary considerations 
in any best interest assessment 
and determination in Convention-
applicable abduction proceedings (to 
the extent possible and when it falls 
within the exceptions noted above) 
and custody proceedings.

The emphasis of focusing on the 
individual child, rather than on the 
policy of return in parental child 
abduction cases was most prominently 
expressed in the case of Neulinger 
and Shuruk v Switzerland46, in which 
the European Court of Human Rights 
(ECtHR) suggested that domestic 
courts should conduct an in-depth 
examination of the entire family 
situation in return proceedings for 
which it attracted a lot of criticism 
from the academic community47 
and the HCCH.48 This was, however, 
later ‘corrected’ in X v Latvia49, where 
the ECtHR stated that an ‘efficient 
examination’ of the defences 
raised will suffice.50 Yet, the idea of 
focusing on the individual child can 
be traced back to Judge Zupančič 
in his dissenting opinion in the case 
of Maumousseau and Washington v. 
France51 before the ECtHR. He stated 
that the “best interests of the child 
is the fundamental determinative 
criterion, which must be assessed 
de novo by each court.”52 From this 
assessment, it follows that it cannot 
be in the best interests of a four-year-
old girl to be torn from the hands of 
her mother by force and transported 
back to the State of New York into 
the hands of her father with whom 
she has not been in any meaningful 
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contact for 19 months.53 This is an 
example of an exception to prompt 
return that ‘there is a grave risk that 
[the return of the child] would expose 
[them] to physical or psychological 
harm or otherwise place the child in an 
intolerable situation’.54 This can occur 
whenever the child is separated from 
the taking parent. Judge Zupančič 
was of the view that to sacrifice the 
best interests of an individual child in 
order ‘to vindicate abstract juridical 
goals […] goes against most basic 
human good sense’.55 This argument 
corresponds with Schuz’s observation 
that the objective to ‘deter abduction 
cannot justify a violation of child's 
rights’56 especially since the deterrent 
effect of the HCCH 1980 Child 
Abduction Convention is unproven 
and unprovable.57

The need for a more individual 
assessment of the best interest of 
the child in parental child abduction 
proceedings is also supported by 
several other ECtHR judges. It seems 
that some judges are cautious to 
uphold that the best interests of the 
individual child should be sacrificed 
to protect the summary nature of the 
Convention-applicable proceedings. 
This is seen in several dissenting 
opinions, most notably by Judge 

Dedov,58 Judge De Albuquerque59 
and Judges Nicolaou, Wojtyczek and 
Vehabović,60 all of whom acknowledge 
that, in abductions by the primary 
carer, a more careful balance should 
be struck between protecting the best 
interests of the child and respecting 
the integrity of the HCCH 1980 Child 
Abduction Convention. 

In addition, recent ECtHR cases, such 
as Thompson v Russia,61 and O.C.I. v 
Romania62 also show a trend towards 
a more individual assessment of the 
child's situation. This is a welcome 
development from the perspective of 
the child's right to identity because 
when domestic judges are required 
to consider the best interests of the 
particular child, judges will be able to 
also take identity issues into account, 
especially in situations where it is likely 
that the return or non-return decision 
might have severe implications on 
the child's ability to preserve family 
relations with both parents.
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SECTION 3:

Recommendations

A way to preserve a child's 
identity is to prevent parental 
child abduction, although this 
might not be always feasible and, 
in a limited number of cases, 
desirable. Other avenues, such 
as international relocation for 
the majority of cases, should be 
promoted instead. Parental child 
abduction should be discouraged, 
including deterring parents 
from abducting their children 
by educating them about the 
harmful effects of abduction on 
their children.

This should include awareness-raising 
campaigns, access to mediation and 
alternative dispute resolution, as well 
as promoting access to international 
relocation. States should ensure that 
international relocation procedures 
are available and efficient. In addition, 
social, psychological and financial 
support should be offered to parents, 
who are at risk of abducting their 
children. For example, support should 
be available to parents, who are 
experiencing domestic violence, so 
that they have other options than 
to leave the habitual residence of 
the child.  

To address issues of a child's identity 
in cases of parental child abduction, 
despite the summary nature of 
these proceedings, courts ought 
to take identity issues into account 
when deciding if the child should be 
returned, especially when there are 
indications that an exception could 
apply. Such consideration should 
follow the Committee on the Rights 
of the Child's guidance and consider, 
inter alia, the child's identity and ability 
to preserve family relations and his or 
her views on the matter.

Upon return, or non-return of the 
child, all efforts should be made 
to facilitate contact with the other 
parent and extended family members, 
including using technology. In 
addition, the child should be given 
opportunities to continue learning/
speaking the language of the other 
parent, to ensure they do not lose 
communication.
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Parental child abduction should be 
decriminalised63. This would make it 
easier for taking parents to return to 
the State of habitual residence with 
their child. In addition, the act of 
parental child abduction should not 
be held against the taking parent in 
the subsequent custody proceedings, 
when deciding issues relating to 
custody and contact. In most cases 
nowadays, the taking parent is also 
the primary or the joint-primary carer 
of the child;64 thus, it is unlikely that it 
is in the best interests of the child not 
to have contact with their primary or 
joint-primary carer. 

Appropriate support and care should 
be provided to those children, who 
have been abducted. Support is 
required for abducted children, who 
are returned, and for those, who are 
not returned. Such support is needed 
to help children re-establish family 
relations with both parents and 
other family members, and therefore 
restoring their identity.

Collaboration between Central 
Authorities and judicial authorities, 
including the International Hague 
Network of Judges should be 
promoted. This could encompass 
training on the child's rights to identity 
and their preservation in parental child 
abduction cases, as well as responding 
to cultural issues that can lead to 
discriminatory decisions.
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